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INTEREST OF AMICI

This Court has agreed to review a decision that draws
a startling and unprecedented conclusion—that the Due
Process Clause confers a right to obtain from one’s physi-
cian the means of committing suicide. This remarkable
and erroneous conclusion obliterates a most basic tenet
of American law—that the State may prohibit conduct
that facilitates the killing of another person. For this
reason, representatives of diverse religious communities
unite here across denominational lines as amici curiae to
demonstrate to this Court why the lower court was wrong.
Our Constitution does not create a right to have one’s
life taken, much less a right to dispense lethal drugs to
facilitate the killing of others. Individual statements of
interest follow. '

The United States Catholic Conference is a nonprofit
corporation organized under the laws of the District of
Columbia. Its members are the active Roman Catholic
Bishops in the United States. The Catholic Bishops of
New York, Washington, Oregon, California, and Michi-
gan are, in addition, members of the State Catholic Con-
ferences of those respective states. The Conferences are
vehicles through which the Bishops speak cooperatively
and collegially on matters affecting the Catholic Church
and its people. Roman Catholicism is the largest re-
ligious denomination in the United States, with over 60
million members in this country. The Conferences advo-
cate and promote the pastoral teaching of the Church on
diverse issues, including the protection of human rights
and the sanctity and dignity of human life. Each Con-
ference has been active in supporting state laws that
protect persons from assisted suicide.

The Christian Life Commission is the moral concerns
and public policy agency for the Southern Baptist Con-
vention, the nation’s largest Protestant denomination, with
over 15.2 million members in over 3%8,000 autonomous
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local churches. The Commission is charged with address-
ing public policies affecting the sanctity of human life.

The National Association of Evangelicals (“NAE”) is
a nonprofit association of evangelical Christian denom-
inations, churches, organizations, institutions and indi-
viduals. It includes some 42,500 churches from 75 de-
nominations, and 300 parachurch ministrics. NAE has
joined in this and many other amicus briefs in the defense
of human rights, including the right to life.

The Lutheran Church-Missouri Synod is the second-
largest Lutheran denomination in the United States. It
has about 6,000 member congregations and about 2.6
million individual members. In 1995, as a result of their
deeply held religious beliefs on the sanctity of life, the
congregations of the Synod passed a resolution expressing
the Synod’s objection “to medical personnel having any
part in actively inducing death, even at the patient’s
request.” The Synod resolved *“to speak against any at-
tempt to legalize physician-assisted suicide.”

The Wisconsin Evangelical Lutheran Synod-Lutherans
for Life is a para-synod organization in fellowship with
the 400,000-member Wisconsin Evangelical Lutheran
Synod (“WELS”) and the 10,000-member Evangelical
Lutheran Synod. WELS-Lutherans for Life is a special-
ized ministry seeking to make known God’s will on life
and to provide assistance to others on life issues. God’s
will concerning euthanasia and suicide is clear, recog-
nizing that God acknowledges the absolute value of human
life despite its varying or diminished quality. WELS-
Lutherans for Life stands by the conviction that it is
contrary to the will of God to take one’s own life or to
assist in doing so.

The Evangelical Covenant Church (“ECC™) is a Prot-
estant denomination with 92,000 members in 600 churches
throughout the United States It operates a university,
two hospitals, twelve continuing care and retirement com-
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munities, and twelve nursing homes as a Christian min-
istry. ECC has adopted an ethical guideline on death and
euthanasia. The guideline affirms the ECC’s commitment
to provide “the best palliative measures we can to relieve
the pain, discomfort and suffering of our patients. . .
We do not act in any way intentionally to cause, assist,
or accelerate the death of patients.”

The American Muslim Council (“AMC”) is a nationally
recognized organization representing the interests of the
American Muslim community. AMC is a committed
advocate of human rights. It participates in interfaith and
multiethnic dialogue with the hope of promoting an en-
vironment in which tolerance and justice will thrive.
AMC’s opposition to assisted suicide is rooted in Islamic
belief, which strongly affirms the sanctity of human life.

Through their counsel, the parties have consented to
the appearance of these amici.

SUMMARY OF ARGUMENT

Americans are a people who esteem personal freedom.
But personal freedom is lived and experienced in a human
community. To live together in a community requires
accommodation, compromise, and even limitations on
one’s choices in order to protect the common good. We
are not a nation in which each person is a law unto him-
self or herself, but a nation of ordered liberty.

In preserving those freedoms essential to ordered liberty,
this Court has insisted that the judiciary give special
attention to the constitutional text, to history and tradi-
tion, and to the specificity of a claim in evaluating whether
a personal demand also finds expression in the Due Process
Clanse. The claims advanced in the court below fail these
basic tests.

In this case, the Ninth Circuit read the Due Process
Clause to hold that persons who are terminally ill have
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a liberty interest in having someone else provide the
means of taking their own lives. While the courts have
often struggied with the scope and meaning of the word
“liberty,” it is plain that life is necessary to the exercise
of any other right or liberty. A demand for assistance in
killing oneself has never received protection under the
constitutional guarantee of liberty. Indeed, the text of
the Due Process Clause would be emptied of meaning were
it read as protecting a right to be deprived of life and
liberty.

Moreover, the court below disregarded a basic tenet of
the common law, that one person may not facilitate
the killing of another person. The Washington statute
at issue here is such a law. It is quite distinct from the
law regulating the acceptance or rejection of medical
treatment. One is not required to accept every con-
ceivable medical treatment that might preserve life. This
case, however, is not about letting people die by terminat-
ing treatment, but deliberately and intentionally making
people die through affirmative means. Our history and
traditions have never permitted the latter,

Absent action by this Court, the decision below would
set in motion profound and ominous changes in how our
society will care for persons who are old, poor, disabled,
and vulnerable. Lifting prohibitions against assisted suicide
will have a disproportionate and adverse impact upon the
poor, the elderly, minorities, women, and those without
access to medical care. These are precisely the people
whom our Constitution should protect. This Court is
being asked by respondents to alter the fundamental
nature of our relationships at the end of our lives, and
to do so with no reliable guide as to the consequences.
The radical departure from our legal traditions sought
below could adversely affect the life and death of every
American. This Court should reverse.
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ARGUMENT

An ardent champion of personal freedom, Justice Wil-
liam O. Douglas, understood that living together in a
community requires accommodation, compromise, and
limitations on one’s choices in order to protect the common
good. In his concurring opinion in Roe v. Wade, 410
U.S. 113 (1973), he wrote that liberty included “auton-
omous control over the development of one’s intellect,
interests, tastes and personality.” Id. at 211. Yet such
freedom of thought and belief, which Justice Douglas said
was “absolute, permitting of no exceptions,” is internal to
the person. Personal choices exhibited in conduct are
subject to restraint for the sake of the common good and
civic peace and order. Some conduct, which might at
first glance appear exclusively personal, is subject even 10
outright prohibition for these reasons. Jacebson v. Massa-
chusetts, 197 U.S. 11 (1905). We are a nation not of
unbridied and autonomous liberties, but of ordered liberty.

While accommodation and compromise are first and
foremost the task of our democratic and legislative process,
this Court has a role in preserving those personal free-
doms that are essential to ordered liberty. Yet the Court’s
reliance upon principles or values that cannot fairly be
read into the Constitution “usurp the people’s authority,
for such decisions represent choices that the people have
never made and that they cannot disavow through correc-
tive legislation.” Thornburgh v. American College of
Obstetricians and Gynecologists, 476 U.S. 747, 787
(1986) (White, J., dissenting). The need for restraint
is particularly essential in interpreting a concept as poten-
tially open-ended as “liberty™:

The Judiciary, including this Court, is the most vul-
nerable and comes nearest to illegitimacy when it
deals with judge-made constitutional law having little
or no cognizable roots in the language or even the
design of the Constitution. Realizing that the present
construction of the Due Process Clause represents
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a major judicial gloss on its terms, as weli as on the
anticipation of the Framers . . ., the Court shouid
be extremely reluctant to breathe still further sub-
stantive content into the Due Process Clause so as
to strike down legislation adopted by a State or city
to promote its welfare.

Moore v. East Cleveland, 431 U.S. 494, 544 (1977}
(White, J., dissenting).

The claimed right in the case at bar is a demand for
the affirmative assistance of another to end one’s life.
Although this demand has been called by various names,
what respondents have asked this Court to create is a
“right” to assistance in committing suicide. In holding
that there is such a right implicit in the Due Process
Clause, the lower court disregarded this Court’s decisions
on substantive due process and acted in derogation of the
common good. '

I. THE CONSTITUTION DOES NOT CREATE OR
PROTECT A RIGHT TO ASSISTED SUICIDE,

A. Asgisted . Suicide Does Not Satisfy Any of the
Criteria This Court Has Established For Identify-
ing Interests Subject to the Protection of Substan-
tive Due Process,

1. This Court Has Insisted Upon a Rigorous Test
for Substantive Due Process Claims.

Three methodological principles for identifying inter-
ests entitled to substantive due process protection have
emerged from this Court’s decisions, ensuring judicial
restraint and preventing this Court’s substantive due proc-
ess jurisprudence from becoming simply a product of
“the predilections of those who happen at the time to be
Members of [the] Court.” Moore v. East Cleveland, 431
U.S. at 502. First, no interest can be protected under the
substantive component of the Due Process Clause if recog-
nition of that interest conflicts with the text of the Con-
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stitution. If it were otherwise, the Due Process Clause
would simply be a judicial vehicle for amending the
Constitution, in contravenfion of the exclusive mech-
anism that the constitutional text itself establishes for
amendment.

Second, this Court has identified those inferests en-
titled to substantive due process protection by reference
to an objective standard, to wit, those interests which are
“deeply rooted in this Nation’s history and tradition,”
id. at 503, or which are so “fundamental” as to liec at
the very “base of our civil and political institutions™ such
that “ordered liberty” could scarcely be imagined were
they eliminated. Palko v. Connecticut, 302 U.S. 319, 325,
328 (1937); see also Snyder v. Massachusetts, 291 U.S.
97, 105 (1934) (due process protects those liberties “so
rooted in the traditions and conscience of our people as
to be ranked as fundamental”); Griswold v. Connecticut,
381 U.S. 479, 501 (1965) (the Court has “continual{ly]
insistfed] upon respect for the teachings of history [and]
solid recognition of the basic values that underlic our
society”) (Harlan, J., concurring in judgment). Thus,
history plays more than a merely “useful role,” Com-
passion in Dying v. Washington, 79 F.3d 790, 805 (9th
Cir. 1996), in deciding questions of substantive due proc-
ess. Opinion polls (id. at 810) and “changing values”
(id. at 802-3) may influence legislators, but judges are
bound by a more enduring standard in matters of con-
stitutional law.’

* The Ninth Circuit’s asgessment of public opinion was not only
migplaced but wrong. Since 1994, af least seventeen stafes have
rejected legislative proposals to legalize assisted suicide. Alaska,
HB 371 (died in House State Affairs Committee, 1996) ; Arizona,
S8.B. 1007 (negative vote in Senate Health Committee, Jan. 1998) ;
California, A. 10B0 {withdrawn by sponsor in 1995} and A. 1310
(died without g hearing, Jan, 1996) ; Colorado, H.B. 1308 (tabled
by House Committee on Health, Environment, Welfare and Institu-
tions, Feb. 1995) and H.B. 1185 (defeated 7-to-4 in the same com-
mittee, Feb. 1996) ; Connecticut, S.B. 361 (died in committee, April
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That history is the linchpin for deciding what is pro-
tected under substantive due process is evident from this
Court’s decisions. Early in this century, relying upon our
nation’s historic recognition of the right and duty of
parents to direct the upbringing of their children, this
Court struck down laws that forbade parents to have
their children taught a foreign language, Meyer v. Ne-
braska, 262 U.S. 390 (1923), or to send their children
to private schools. Pierce v. Society of Sisters, 268 U.S.

1995) ; Maine, L.D, T4R (rejected by House Judiciary Committee
10-to-3 and by full House 105-to-35, June 1996) ; Maryland, H.B.
933 (rejected by House Environmental Affaire Committee 15-to-4
in 1995) and H.B. 474 (rejected by same commitiee 16-to-5 in
1996) ; Masgsachusetts, H.B. 8173 (died in House Judiciary Com-
mittee, May 1995) ; Michigan, H.B, 4134 (died in committee, 1995) ;
Migsigsippi, H.B. 1028 (died in House Judiciary Committee, 1998) ;
Nebraska, L.B. 1259 (died in Judiciary Committee, 1996} ; New
Hampshire, H.B. 839 (rejected by House of Representatives 256-
to-90, Jan, 1996) ; New Mexico, S8.B. 446 (tabled 6-to-1 by Senate
Judiciary Committes, Feb. 1995) ; New York, S. 1683, 8. 5024-A,
A. 6383 (died without s hearing in 1995); Vermont, H.B. 835
(died in House Committee on Health and Welfare, 1995) : Wasghing-
ton, 3.B. 5596 (died in committee, March 1995) ;: Wiscongin, S.B.
90 and A.B. 174 (died in committee).

The voters of Washington have specifically rejected an effort to
weaken their State’s law againgt assigted suicide by referendum,
ag has the State of California. Dennis 1. Breo, MD-Aided Suicide
Voted Down; Both Sides Say Debate to Continue, 266 JAMA 2895
(Nov. 27, 1991). In 1996, Iowa and Rhode Island joined the ma-
jority of states that impose criminal penalties on asgisted suicide.
Iowa S.F. 2066, to be codified at Iowa Code § TO0TA.2 (Supp. 1926} ;
R.1. Pub. Act 96-138, to be codified at R.I. Gen. Stat. tit. 11, ch. 60.

Opinion polls indicate a divided and ambivalent electorate on this
question, see Legislating Assisied Suicide, The Washington Post,
Apr. 4, 1996, at Al8, with opposition to assisted suicide being
strongest among the frail, elderly, and terminally ill—precisely
thoge most directly affected by the issue. Harold G. Koenig, Atfi-
tudes of Elderly Patients and Their Families Toward Physician-
Assisted Swuicide, 156 Arch. Intern. Med. 2240 (Oect. 28, 1996);
Ezekiel J. Emanuel, et ol., Euthanasic and Physician-Assisted
Suicide; Attitudes and Ezxperiences of Oncology Poatients, Oncolo-
gists, and the Public, 347 The Lancet 1805 (June 29, 1996},



10

510 (1925). In Griswold v. Connecticut, this Court
relied upon the historic sanctity of the marital relation-
ship to overturn the conviction of a physician for giving
a married couple information and advice about contra-
ceptives. 381 U.S. at 486. This Court said that the
Connecticut law “operat{ed] directly on an intimate rela-
tion of husband and wife,” having a “maximum destruc-
tive impact” upon that relationship. Id. at 482, 485.
Justice Goldberg, in concurring, left no doubt that in
his view it was the marital or family relationship that the
Connecticut law threatened. That law, he wrote, “dis-
rupt[ed] the traditional relation of the family—a relation
as old and as fundamental as our entire civilization. . . .”
1d. at 495-96 (Goldberg, J., concurring) .®

History was also identified as the operative principle
when the Court defined abortion to be a constitutional
right. Half of the majority opinion in Roe v. Wade is
devoted to historical attitudes toward abortion. Based on
this review, a majority of the Court concluded that stat-
utes banning abortion were “of relatively recent vintage,”
deriving from “statutory changes effected, for the most
part, in the latter half of the 19th century.” 410 U.S. at
129, 140-41. While the Court’s historical account in

2 Thia Court’s concern with the text of the Constitution is also
apparent in Griswold. The Court relied upon “the zone of privacy
created by several constitutional guarantees.” 381 T.S. at 485.
Among the various guarantees identified by the Court were the
fourteenth amendment freedom to educate one’s children, id. at
482, the first amendment right of association, id. at 483, and the
third and fourth amendment right fto be free of governmental
intrusion into the home. JId. at 484,

2 Reliance upon history and tradition has been equally dispositive
in identifying rights triggering heightened judical serutiny under
the Equal Protection Clause. In Loving ». Virginia, 388 UR. 1
(1967), for example, in striking down on egual protection and due
process grounds a Virginia law that forbade interracial marriages,
the Court observed that “[tlhe freedom to marry has long been
recognized as one of the vital personal rights essential to the orderly
pursuit of happiness by free men.” 388 U.8. at 12.
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Roe is seriously flawed,* this Court’s extended historical
discussion in Roe nonetheless underscores its continued
reliance upon our Nation’s history and traditions to iden-
tify interests entitled to substantive due process protection.

Nothing in Planned Parenthood v. Casey, 505 U.S.
833 (1992), repudiates the historical standard to which
Roe and earlier cases adhered over the course of nearly
a century. Indeed, Casey reaffirmed that in its substan-
tive due process decisions this Court looks to “what
history teaches are the traditions from which [the Nation]
developed as well as the traditions from which it broke.”
Casey, 505 U.S. at 850, quoting Poe v. Ullman, 367 U.S.
497, 542 (1961) (Harlan, J., dissenting from dismissal
on jurisdictional grounds).® Legislators can look where
they will, but it is our history and traditions that this
Court for a century has embraced as the objective criterion
that will prevent its substantive due process jurisprudence
from lapsing into an expression of the justices’ own “per-
sonal and private notions.” Griswold v. Connecticut, 381
U.S. at 493 (Goldberg, J., concurring).®

4 D. Horan & B. Balch, Eoe v. Wade: No Justification in History,
Law or Logie, J. Connery, The Ancients and the Medievals on
Abortion: The Consensus the Court Ignored, and M. Arbagi, Roe
and the Hippoeratic Oath, in Abortion and the Constitution {eds.
D. Horan, E. Grant & P. Cunningham) {(Georgetown University
Press 1987). As this Court is aware, Christian groups appearing
here as amici believe that Roe was wrongly decided.

% This is not fo dispute that constitutional adjudication requires
“reagoned judgment.” Cuasey, 5056 U.8. at 849. Reason, however,
does not operate without criteria to guide it. Otherwise, judges
would indeed he “free to roam where unguided speculation might
take them.” Id. at 850, quoting Poe v. Ullman, 367 U.8, 497, 542
(Harlan, J., digsenting).

% The plurality opinion in Casey does concern iteelf with the pro-
tection of certain choices it called “intimate” and “‘personal.” 505
17.8. at 851. We do not view this langunage as setting forth a new
test for due process purposes or even signaling a willingness to
depart from settled consgtitutional law. . Rather this language is
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A third guiding principle of the Court’s substantive due
process jurisprudence is its recognition that interests for
which heightened constitutional protection is sought must
be identified with specificity and with an eye toward the
factual context in which that interest is asserted. Reno
v. Flores, 507 U.S5. 292, 302 (1993) (substantive due
process claims must begin with a “careful description of
the asserted right”); Collins v. City of Harker Heights,
503 U.S. 115, 126 (1992). Whether a state can consti-
tutionally forbid or authorize certain conduct cannot be
answered by describing the conduct in its most abstract
or generic terms. States, for example, may not forbid
individuals of different races to marry, Loving v.
Virginia, 388 U.S. 1 (1967}, but they can prohibit polyg-
amous unions, Reynolds v. United States, 98 U.S. 145
(1878), or marriages between members of the same im-
mediate family or persons of the same gender. 352
Am.Jur.2d Marriage §3 62-63 (2d ed. 1970) (mar-
riages between closely related persons are universally
proscribed). Likewise, a state may not prevent parents
from sending their children to private schools, Pierce v.
Society of Sisters, supra, or from providing them instruc-
tion in a foreign language, Meyer v. Nebraska, supra,
but can require that they attend school and receive in-
struction in English.?

descriptive, not prescriptive. See, e.g., Olmstead v. United Staies,
277 U.S. 438, 478 (1928) (Brandeis, J., dissenting) (discussing the
“right to be let alone™).

T Meyer, 262 U.S. st 402 (dicta) (“The power of the state o
compel attendance st some school and to make reasonable regula-
tions for all schools, including a requirement that they shall give
instruetions in English, is not questioned”); Pierce v. Society of
Sisters, 268 U.8. at 534 (dicta) (“No question is raised concerning
the power of the state reasonably to regulate all schools, to inspect,
supervise and examine them, their teachers and pupils; to require
that all children of proper age attend some school, that teachers
shall be of good moral character and patriotic disposition, that
certain studies plainly essential to good citizenship must be taught,
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Thus, whether interracial, polygamous, or incestuous
unions may constitutionally be prohibited cannot be an-
swered merely by framing the conduct at issue as an
exercise of the “right to marry,” just as the constitu-
tionality of a law touching education cannot be deter-
mined merely by invoking a generic parental right to
control the upbringing of one’s child. Individual justices
have disagreed about the precise level of specificity with
which a particular interest must be characterized,” but the
impossibility of reconciling the Court’s various due process
decisions based on mere recitation of such abstract rights
as the “right to mrarry” or “right to control the upbringing
of one’s child” demonstrates that considerable specificity
in articulating the precise interest at issue is necessary.

2. Assisted Suicide Fails This Court’s Due Process
Test,

Application of these three criteria—consistency with
constitutional text, grounding in history, and factual spec-
ificity in the description of the underlying interest—to
the conduct at issue hcre at once demonstrates that, con-
trary to the Ninth Circuit’s decision, Compassion in
Dying, 79 F.3d at 793, 802, “terminally ill, competent
adults” have no due process “right to die.” First, it is
impossible to reconcile recognition of a “right to die”
with the actual text of the Constitution. On the contrary,
the Due Process Clause protects “life.” 1.S. Const.,

and that nothing be taught which is manifestly inimical to the
public welfare™).

& Compare Michuel H, v, Gereld D., 491 U.S. 110, 118-30 (1989)
(Sealia, J.) (considering a father’s interest in asserting parental
rights over a child whose mother was at all times married to an-
other man), with id., 491 U.8. at 132 (O’Connor, J., concurring in
part) (stating that “[o]ln occasion the Court has characterized rele-
vant traditions protecting asserted rights at levels of generality that
might not be ‘the most specific level’ available™), and with id., 491
U.8. at 136 (Brennan, J., digsenting)} (stating that fathers have a
constitutionally protected interest in their relationship with their
children).
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amend. 14, Accordingly, there can be no constitutional
guarantee to choose to be dead. Indeed, life 18 more
fundamental than any other right, for it is the “right
to have rights.” Furman v. Georgia, 408 U.S. 238, 290
(1972) (Brennan, J., concurring). Even outside a con-
stitutional context, American courts generally have re-
jected any claim that there is a legal interest in not being
alive.’

The Due Process Clause also guarantees “liberty.” But
choosing to be dead does not enhance one’s liberty.
Instead it brings all human freedom to an end. It is
difficult to see how one can speak coherently of a freedom
to give up all one’s freedom. Self-destruction is clearly a
far more radical renunciation of freedom than, for ex-
ample, selling oneself to another person, for it is irreversi-
ble and climinates the potential for exercising all other
liberties. In short, the Due Process Clause, which is framed
as a guarantee against the deprivation of life and liberty,
would be turned on its head were it construed as requiring
the state to permit individuals to assist others in abandon-
ing their life and liberty.

Our Constitution has never been understood as requit-
ing states to permit individuals to relinquish their liberty

¥ See, e.y., Lininger v. Eisenbaum, 764 P.2d 1202, 1212 (Colo.
1988) (“life, however impaired and regardless of any attendant
expenses, cannot rationally be said to be a detriment . . . when
measured against the alternative of . . . not having existed at all”);
Azzoline v, Dingfelder, 816 N.C, 103, 111, 337 S.E.2d 528, 533
{1986) (“[W]e are ynwilling to say that life, even life with gevere
defects, may ever amount to a legal injury”), cert. denied, 479
U.S. 835 (1986) ; Eliiott v. Brown, 361 S0.2d 546, 548 (Ala, 1978)

(“[Tlhere ig no lega! right not to be born. . . . Upon what lega!l
foundation is the court to determine that it is better not to have
been born than to be born with deformities? . . . We decline to

pronounce judgment in the imponderable area of non-existence”) ;
Becker v. Schwartz, 46 N.Y.2d 401, 411, 386 N.K.2d 807, 812 (N.Y.
1978) (rejecting a claim of wrengful life “in view of the very
nearly uniform high value which the law and mankind has placed
on human life’).
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even when that is what they claim to want. American law,
for example, does not recognize under any circumstances
a transaction to sell oneself into permanent servitude.
Memphis v. Greene, 451 U.S, 100, 120 (1981). A host
of far less serious interests, and even statutory interests
like the right to be paid a minimum wage, may not be
waived. Brooklyn Savings Bank v. O'Neil, 324 U.S. 697,
706-07 (1945). Similarly, the law will not enforce an
unconscionable bargain or a contract that violates public
policy, even if the parties freely agreed to it. E.g., Stam-
ford Bd. of Educ. v. Stamford Educ. Ass’'n, 697 F.2d 70,
73 (2d Cir. 1982). If the law can prevent waiver of
these lesser interests, it would be inexplicable if the state
were constitutionally required to stand idle while an indi-
vidual, alone or with assistance, renounced the one interest
upon which all these others depend. It is life itself, as well
as liberty, that the founding fathers declared to be
“inalienable.”

Recognition of a “right to die” on the part of terminally
ill, competent adults also creates serious questions of con-
sistency with other constitutional provisions. One court,
for example, has concluded that the failure to protect a
class of citizens from self-inflicted deadly harm violates
the Equal Protection Clause, Lee v. Oregon, 891 F. Supp.
1429 (D. Or. 1995) (permanent injunction), appeal
pending, No. 95-35804 (9th Cir.); but see Quill v. Vacco,
80 F.3d 716 {2d Cir. 1996), cert. granted, No. 95-1858
(U.S.). Tt may violate federal statutes, such as the Ameri-
cans with Disabilities Act, which protects the disabled.
Lee v. Oregon, 869 F. Supp. 1491, 1499 (D. Or. 1994)
(preliminary injunction).

The equal protection concerns implicated here are obvi-
ous. Singling out the terminally ill as a class of persons
who “deserve” to have their suicidal impulses imple-
mented—even as the law continues to forbid assistance
in suicide for everyone else——presupposes that, in some
objective sense, their lives in particular are no longer
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worth living. This at bottom would reflect a judgment
by the state that some people are better off dead than
alive. A civilized society, and certainly a society that
guarantees equal justice under the law, makes no such
judgment with respect to any person. A judicial declara-
tion that some citizens have a “right to die” would also
be in direct conflict with the decision by almost every
State legislature in the Union to preserve a uniform
prohibition against assisted suicide, raising profound ques-
tions of federalism and separation of powers. Some have
even suggested that the federal judiciary’s sudden dis-
covery of a “right to die” raises questions about the
continued capacity of Americans to debate and devise
democratic solutions to the important modern questions
facing them. Compassion in Dying v. Washington, 85
F.3d 1440, 1446-51 (9th Cir. 1996) (Trott, J., dissent-
ing from the denial of rehearing en banc by the full
court).

This Court, however, need not resolve these complex
questions to decide this case because assisted suicide,
even were it not in actual conflict with the text of the
Constitution, clearly does not satisfy the historical cri-
terion that this Court, over the course of nearly a century,
has established as the pre-eminent test for identifying
substantive interests whose protection is mandated under
the Due Process Clause. After reviewing societal attitudes
about suicide in the last two millennia, what js probably
the most exhaustive modern historical-legal analysis of
suicide in this country concludes:

[T]here is no significant support for the claim that
a right to suicide is so rooted in our tradition that it
may be deemed “fundamental” or “implicit in the
concept of ordered liberty.” indeed, the weight of
authority in the United States, from colonial days
through at least the 1970s has demonstrated that the
predominant attitude of society and the law has been
one of opposition to suicide. It follows that courts







































