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INTEREST OF AMICI

All active Catholic Bishops in the United States are
members of the United States Catholic Conference (“Con-
ference’”), a non-profit corporation organized under the
laws of the Distriet of Columbia. The Roman Catholic
Church, the largest religious denomination in the United
States, has over 57 million adherents in 20,000 parishes
throughout the country. The Bishops’ Conference advo-
cates and promotes the pastoral teachings of the Bishops
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in such diverse areas as education, family life, health
care, social welfare, immigration, ecivil rights, eriminal
justice, and the economy. When permitted by court rules
and practice, the Conference files briefs as amicus curice
in litigation of importance to the Catholic Church and its
people throughout the United States, Of the values that
the Conference seeks to promote through its participation
in litigation, respect for human life is of the highest
importance.

The Christian Life Commission (“Commission™) is the
moral concerns and public policy agency for the Southern
Baptist Convention, the nation’s largest Protestant de-
nomination, with over 152 million members in over
38,000 autonomous local churches, The Christian Life
Commissgion has been charged by the Convention to ad-
dress public policies affecting the sanctity of human life,
the integrity of marriage and the family, and other sub-
jects. Southern Baptists have expressed themselves in
repeated resolutions, passed in national conventions over
the past two decades, overwhelmingly opposing abortion
except to save the life of the mother and calling for the
reversal of Roe v. Wade, 410 U.S. 118 (1973). The
Christian Life Commission seeks to advocate positions
consistent with these resolutions by filing briefs as
gmicus curice in important litigation such as this case.

The National Association of KEvangelicals (“NAE”)
is a nonprofit association of evangelical Christian denom-
inations, churches, organizations, institutions and individ-
uals. It includes some 45,300 churches from 74 denomina-
tions and serves a constituency of approximately 15 mil-
lion people. As its official resolutions attest, NAE is com-
mitted to defending the sanctity of human life. The
NAE, the Commission, and the Conference believe that
the practice of abortion-on-demand in this country under-
mines respect for all life and jeopardizes other vital in-
terests of individuals, the family, and the community.
For this reason, any retreat from the review of abortion
jurisprudence begun by this Court in Webster v. Repro-
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ductive Health Services, 492 U.8. 490 (1989), will szerve
only to confuse the law and derogate other fundamental
rights, most especially those of countless unborn children.
Because the federal right created in Roe v. Wade under-
lies jurisdiction in this case, reconsideration of that case
without further delay is appropriate here.

Through their counsel, the parties have consented to the
appearance of these amici,

SUMMARY OF ARGUMENT

In 1973, this Court held that its privacy jurisprudence
“is broad enough to encompass a woman’s decision
whether or not o terminate her pregnancy.” Roe w.
Wade, 410 U.S. at 153. It did so, however, recognizing
that this decision involved more than the decisions given
constitutional protection in cases from Meyer v. Ne-
braska, 262 U.S. 390 (1923}, to Grisweld v. Connecticut,
881 U.S. 479 (1965). Abortion involves the termination
of a life and the infringement of other personal and com-
munity interests, Koe v. Wade, 410 U.S. at 159. For this
reason, the Court held open the possibility that these in-
terests could not only be balanced against, but at times
override, the now profected choice of abortion. In nine-
teen years of legislative efforts and litigation experience,
that prospect has never meaningfully materialized. So-
ciety, the family, men, women, and millions of unborn
children have suffered exceedingly as a resuit,

In his concurring opinion in Roe v. Wade and Doe v.
Bolton, 410 U.S. 179 (1973), Justice Douglas discussed
the nature of “liberty” as including ‘“‘autonomous conirol
over the development and expression of oné's intellect,
interests, tastes, and personality.” 410 U.8. at 211 (em-
phasis in original). This right, the Justice said, is ‘“ab-
solute, permitting of no exceptions.” Id. No other rights
encompassed by his notion of liberty, including the right
of privacy, were denominated autonomous, and no other
Justice spoke of autonomy in relation to personal liberty or
privacy in those first abortion cases. 410 U.8, at 113-223.
Yet by the time the Court reached its decision in Thorn-
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burgh v. American College of Obstetricians and Gynecol-
ogists, 476 U.S. 747 (1986}, a majority had come to em-
ploy the concept of autonomy in direct relation to a
woman’s decision to abort her child. 476 U.S. at 772.
By so doing, the Court t{ruly caused the pregnant woman
to be “isolated in her privacy” from all other legitimate
interests of society, of her community, of her family, and
of her unborn child—an outcome that Roe v. Wade orig-
inally disavowed. 410 T.8, at 159. Having been promised
“freedom of choice” by abortion’s supporters, pregnant
women find themselves poorly served by the abortion in-
dustry’s contrived “‘autonomy.” The result of isolating
expectant mothers from the aid and support they need has
been to expose them to victimization by an abortion in-
dustry that masquerades as operating in their best inter-
ests, while in fact it seeks to avoid legitimate state regu-
lation aimed at protecting health and safety.

When Pennsylvania enacted minimal medical regula-
tions for clinics performing abortions, the United States
Distriet Court for the Eastern District of Pennsylvania
enjoined them at the request of the abortion providers.
This result protected abortion notwithstanding the state’s
legitimate authority to license and regulate medical prac-
titioners in the interest of protecting all patients. Boarsky
v. Board of Regenis, 347 U.S. 442, 449 (1954). The
lower court disregarded this Court’s teaching that the
gtates have compelling inferests in protecting maternal
health, preserving prenatal life, and upholding profes-
gional standards, Yet the district judge was only apply-
ing the hyperextension of Roe, especially the sweeping
opinion in Thornburgh. That decision completed the dis-
tortion of the law begun in Ree, and its demise as prece-
dent would be a healthy step. For this reason, this Court
must complete the process begun in Webster v. Reproduc-
tive Health Services.

The primary problem lies not in Thornburgh, whose
abandonment is presaged by Webster, but in Roe v. Wade
and the collapsing foundation on which it was based. To
explain its original extension of the constitutional right
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of privacy to abortion, this Court had to engage in spec-
ulation as to how certain perceived medical, social, or
psychological “detriments” to pregnant women might
be alleviated by abortion, Roe v. Wade, 410 U.S. at 153.
Thig nation’s experience shows that those predictions were
unfounded. Unsafe abortion, maternal and infant mor-
tality, family instability, teenage pregnancy, and similar
difficulties continue unabated, Widespread abortion has
not solved such problems. Indeed, ahortion has created
its own list of unexpected and undesirable detriments to
our society, The only solution for this Court is not to en-
trench its decisional law further, but to reconsider its
rationale for including abortion within the Due Process
Clause of the fourteenth amendment. The Court ecan and
should do so because subject matter jurisdiction over this
case depends upon abortion remaining a constitutional
right, In order for the Court to examine properly its
own jurisdiction, as it is bound to do in every case, Roe
v. Wade must be reconsidered and should, on reflection,
be abandoned.

ARGUMENT

I. BEFORE ADDRESSING THE MERITS OF THIS
CASE, THE COURT SHOULD RECONSIDER ROE
v. WADE.

Since November 7, 1991, when petitioners and their
counsel publicly anncunced their strategy for filing a
petition for certiorari in this case, there has been ram-
pant speculation across this nation as to whether Roe v.
Wade would, could or should be reconsidered. For the
most part, however, prognosticators have ighored the fun-
damental fact that subject matter jurisdiction is always
open to review, and that jurisdiction over this case de-
pends on this Court’s decigion in Roe v. Wade,

Without discussion, the district judge proclaimed, “I
have subject matter jurisdiction over this controversy
pursuant to 28 U.8.C. § 1331 (1966 and 1990 Supp.), 28
U.S.C. §1343(a)(3), (4) (1976 and 1990 Supp.), and
the fourteenth amendment to the United States Constitu-
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tion.” Planned Parenthood v. Casey, 744 F. Supp. 1323,
1325 (E.D. Pa. 1990). The court of appeals opinion, on
review here, abbreviates but essentially reiterates the dis-
trict court’s jurisdictional proclamation. Planned Parent-
hood v. Cusey, 947 ['.2d 682, 687 (3rd Cir. 1991), cert,
granted, 112 S. Ct. 931 (1992). Yet this Court has stated
that:

[Elvery federal appellate court hag a special obliga-
tion to “satisfy itself not only of its own jurisdic-
tion, but also that of the lower courts in a cause
under review,” even though the parties are prepared
to concede it.

Bender v. Williamsport Area School District, 4756 U.S.
534, 541 (1986) (quoting Mitchell v. Maurer, 293 U.S.
237, 244 (1934)), Every federal court is therefore
obliged to examine its subject matter jurisdiction,
whether the issue is raised by a party, a witness, an in-
tervenor, an amicus curiae, or by the court itself. The
question of jurisdiction is so “fundamental” that “the
court is bound to ask and answer [it] for itself, even when
not otherwise suggested, and without respect to the rela-
tion of the parties to it.” Bender, 475 U.S. at 547 (quot-
ing Mansfleld C. & LM.R. Co. v. Swan, 111 U.S. 379,
382 (1884)).

The abortion cases filed in federal courts since the
Court’s decision in Roe ». Wade have relied, as this case
does, on 28 U.B.C. §§ 1331 and 1343 for federal juris-
diction. Those statutory provisions require, of course, a
“deprivation, under color of any State law, statute, ordi-
nance, regulation, custom or usage, of any right, privilege
or immunity secured by the Constitution of the United
States” or a claim “arising under the Constitution, laws,
or treaties of the United States.” 28 U.S.C. § 1343
(a) (8) and 1881, Because of this Court’s pivotal holding
in Roe v. Wade that the constitutional “right of privacy

. is broad enough fo encompass a woman’s decision
whether or not to terminate her pregnancy,” federal
courts presume that the jurisdictional requirement of a
congstitutional deprivation or claim is always extant where
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abortion is involved. In fact, many parties do not even
raise the issue, concentrating instead on other jurisdie-
tional issues such as plaintiffs’ standing, as the parties in
this cage did below.?

Prior to Roe v. Wade’s elevation of abortion to consti-
tutionally protected status, federal jurisdiction over abor-
tion cases was not at all clear; lower courts cited one
ancther for assurance that they ought even te entertain
these complaints, See, e.g., Doe v. Bolton, 319 F. Supp.
1048, 1052 (N.D. Ga. 1970) and Doe v. Secoit, 310 F.
Supp. 688, 689 (N.D. Ill. 1970), This Court has itself
assumed jurisdiction in several abortion cases, beginning
with Doe v. Bolton, 410 U.S, 179 (1973}, without ever
mentioning that subject matter jurisdiction is wholly de-
pendent on the continued efficacy of Roe ». Wade's central
holding.? Such silence, however, is decidedly not a bind-
ing jurisdictional decision. As this Court noted in another
action brought under 28 U.8.C. § 1343:

Moreover, when questions of jurisdiction have been
passed on in prior decisions sub silentio, this Court
has never considered itself bound when a subsequent
case finally brings the jurisdictional issue before us.
We therefore approach the question of the District
Court’s jurisdietion to entertain this suit as an open
one calling for a canvass of the relevant jurisdie-
tional considerations.

Hagans v. Lavine, 415 U.S. 528, 533 n.5 (1974) (cita-
tions omitted). Similarly, this Court is now faced with a
consideration of federal jurisdiction under 28 U.S.C.
§§ 1831 and 1343; indeed, the obligation to address the
issue “is inflexible and without exception,” applying “in

1 See, e.g., Defendants’, Robert P, Casey's, ef al., Pretrial Memo-
randum of Law (filed July 20, 1990) at 3-4; see also Thornburgh
v. American College of Obstetricions & Gynecologists, 476 U.S. at
T54-55.

2In both Thornburgh, 476 U.8. at 759, and Akron v. Akron
Center for Reproductive Heolth, 462 1.8, 416, 420 n.1 {1983), this
Court reaffirmed Roe v. Wade without commenting upon the juris-
dictional ramification of that holding.
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all cases” and “[o]ln every writ of error or appeal”
Bender, 475 U.8. at 547 (quoting Mansfield C. & LM R.
Co. v. Swaen, 111 U.8, at 382). In proceeding then to
“canvass all relevant jurisdicticnal considerations,” the
Court must begin with studied reconsideration of its de-
cision in Roe v. Wade, for it is that decision upon which
federal jurisdiction rests,

II. THE COURT'S APPLICATION OF PRIVACY PRIN-
CIPLES TO ABORTION IN ROE v. WADE WAS
FUNDAMENTALLY FLAWED,

In undertaking reconsideration of Roe ». Wade, this
Court should be guided by its line of privacy cases pre-
dating this Court’s legitimization of abortion-on-demand.
Those precedents show proper balance of individual and
societal interests—allowance for personal liberty within
a framework that protects human life, respects family
relationships, promotes the common good, and preserves
our free society. Historically, it was always understood
that liberty {o engage in certain personal actions is not
license. In Jacobson v. Massachusetts, 197 U.S. 11, 26
{1905), Justice Harlan, writing for the majority, ex-
plained:

[Tlhe Iiberty secured by the Constitution of the
United States to every person within its jurisdiction
does not import an absolute right in each person to
be, at all times and in all circumstances, wholly freed
from restraint. There are manifold restraints to
which every person is hecessarily subject for the com-
mon good . . .. Real Iiberty for all could not exist
under the operation of a principle which recognizes
the right of each individual person to use his own,
whether in respect of his person or his property, re-
gardless of the injury that may be done to others.

Although the ability fo make certain choices was some-
times given constitutional foundation, often under the
Due Process Clause of the fourteenth amendment, this
Court has always done so in balance with legitimate,
sometimes competing interests rationally related to the
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choice. E.g., Allgeyer v. Louisiana, 165 U.8. 578 (1897).°
Protection of basic constitutional values has been the
Court’s dominant adjudicative prineiple®

The early debate on what became the privacy doctrine
in this century cccurred during the process of incorporat-
ing “federal” rights to the states through the fourteenth
amendment. In a seminal decision, Palko v. Connecticut,
302 U.S. 319 (1937), the Court articulated the necessary
standard to distinguish those rights “incorporated” from
those “unincorporated.”” The “incorporated” rights were
not neecessarily enumerated in the Constitution but were
those “fundamental principles of Iiberty and justice
which lie at the base of all our ¢ivil and political institu-
tions.” Id. at 826. Only those liberties “found to be im-
plicit in the concept of ordered liberty” were incorpo-
rated.” Id. at b91.

5In Allgeyer, the Court found that there was certainly a basie
right to engage in business contracts as an element of personal
Hberty that deserved to be protecied. But for purposes of this
discussion, it should he noted that the Court did “not infend to
held that in no such case can the State exercise its police power.”
Indeed the Court found that this fundamental right “may be reg-
ulated, and sometimes prohibited, when the contracts or business
conflict with the policy of the state as contained in its statutes.
.. Allgeyer v. Louwisiane, 165 U.S, at 591.

% Throughout its cases, the Court has engaged in an effort to
apply faithfully those values. Justice Harlan in Jacobson 1©.
Massachusetts (197 U.S. at 22) cites approvingly Chief Justice
John Marshall in Sturges v. Crowninshield, 17 U.S. (4 Wheat.)
122, 202 (1819) for the idea that the spirit of the Comstitution
“is to be coliected chiefly from its words.”

5 The Palke Court employed “freedom of thought” as its primary
example: “Of that freedom one may say that it is the matrix, the
indispensable condition, of nearly every other form of freedom.”
302 U.S. at 327. In his concurring opinion in Roe v. Wade, Justice
Douglas states that such internal matters ag thought or belief’ are
ntegral to one’s autonomy and not subject to any infringement
by the State. 410 U.8. at 211, Other inferests, like the interest
in one’s health and well-being, are subject to appropriate regu-
lation. Id. at 211-14,



10

In his famous dissent in Poe v. Ullman, 367 U.S. 497,
542 (1961}, Justice Harlan said that the search for
fundamental constitutional values was intended to be a
“rational process” that must reflect the “traditions of the
country, not judges.” He found that personal liberty was
somewhat of a “continuum which, broadly speaking, in-
cludes a freedom from all substantial arbitrary imposi-
tions and purposeless restraints . . . .” Id. at 543. In
that language, endorsed by a plurality in Moore v. City
of East Cleveland, Justice Havlan acknowledged that pro-
tection of personal liberty often required a balance of
different interests.® By protecting liberty against “sub-
stantial arbitrary” and ‘purposeless” restrictions, the
Court invited express consideration of countervailing in-
terests. In the abortion context, however, the invitation
has not, until recently, even been acknowledged, much
less accepted.

A, Abortion Is A Threat To The Preservation Of A
Legitimate Sphere Of Protected Privacy.

Until Webster v. Reproductive Health Services, a ma-
jority had characterized itself as protecting a “promise
that a certain private sphere of individual liberty will be
kept largely beyond the reach of government.,” Thorn-
burgh, 476 .S, at 772. In actuality, that (now former)
majority separated privacy doctrine from its roots. Al-
though it claimed to the contrary, the Court isolated the
pregnant woman in her privacy from all other interests.
The Court originally offered a number of rationales—
legal, medical and social—for so doing. Although these
rationales when first offered in 1978 were debatable, on
further consideration and through actual, lamentable ex-
perience, they have been largely unvealized." What is
needed now is thorough reconsideration of that illegiti-
mate foundation upon which constitutional abortion in
America has rested for the last nineteen years.

8 Mogre v. City of East Cleveland, 431 TU.8, 494, 501-502 (1977}.

T Chopko, Harris, Alvaré, “The Price of Abortion Sixteen Years
Later” 69 National Forum 18 (Fall 19897,
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Before Roe, privacy jurisprudence consisted of a num-
ber of discrete cases protecting either certain private
places, privafe relationships, or private spheres of life
from unwarranted government intrusion.® The shift in
privacy jurisprudence that led to Koe began with Gwris-
wold v. Connecticut, when this Court held for the first
time that there exists a specific right of privacy formed
by ‘“emanations from those [constitutional] guarantees
that help give them life and substance.” ® Yet Griswold
still dealt with marriage, a protected association, and
thug did not stray as far from the substance of the
Court’s earlier conclusions as it implicitly did from the
Court’s rationale. Where judicial protection of privacy
lost any legitimate link with either this Court’s prece-
dents or with the Constitution itself was FEisenstadt w.
Baird, 405 U.S8, 438 (1972} .1° Fisemstadt abandoned the
protectable right of privacy as developed in constitutional
litigation by suggesting that personal inferests alone—
not relational interests such as those at the heart of
Griswold—are entitled to special protection. 405 U.S. at
453. Having put marriage asunder in FEisensiadt, the
Court in Roe undermined protection for the fruits of mar-
riage——children,

As the majorities in the abortion cases erected a series
of “substantial arbitrary impositions and purposeless re-
straints” on virtually every competing interest, the Court
turned legitimate privacy doctrine on its head.! Poe v.

8 E.g. Terry v. Ohio, 392 U.S8. 5 (1968) ; Loving v. Virginia, 388
T.B. 1 (1967); Prince v. Mossochusetts, 321 U.S. 158 (1944);
Pierce v. Society of Sisters, 268 U.8. 510 (1925).

8 Griswold v. Connecticut, 381 U.S, 478, 483 (1965).

®J, Noonan, 4 Privale Choice:r Abortion in America in the
Seventies 20-22 (1979) ; see generally M.A. Glendon, Rights Talk:
The Impoverishment of Political Discourse 56-57 (1991).

11 For example, it is widely recognized that parents have a gen-
eral right to protect their children from potential adverse conse-
quences of medical decisions. Parham v». J. R., 442 U.B. 584, 604
(1979) (analyzing and rejecting Planned Parenthood v. Danforth,
428 U.8. 52 (1976)). Yet, in the abortion area, parents do not
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Ullman, 367 U.S. at 542. By stretching privacy doetrine
until it was broad enough to cover abortion, the Court
introduced a flaw into its jurisprudence that, in subse-
quent opinions culminating in Thornburgh, became a
threat to the very constitutional values and legitimate
societal interests the right of privacy was originally
meant to protect. When a bare majority of this Court
used “autonomy’” to deseribe a woman’s decision to abort
her child,® the very principle of liberty under the four-
teenth amendment was infected with an amorphous con-
cept that threatens the right to privacy itself. “Privacy
reduced to its extreme is isolation, one of the conditions
conducive to the success of totalifarian movements. It is
the intention of free states to recognize and protect an
area of privacy for the citizen but not to reduce that
privacy to isolation.” ¥ A completely autonomous person
becomes a law unfo herself; privacy is “reduced to its
extreme” and the shared commitment to values necessary
to the preservation of a free state is impaired. The re-
sults are rifts in the jurisprudence and in the fabric of
gociety.

B. Abortion Is A Thyreat To The Community Values
Necessary To A Free Society.

In perhaps its most candid observation about the nature
of the “right” being established in Roe v. Wade, the ma-
jority specifically recognized that the decisionmaking
process it was about to protect differed, in its basic char-

have the ability to exercise the same fundamental freedom. Thus
has Justice O’Connor observed that, in the area of abortion, differ-
ent rules come info play and nothing is safe from “ad hoc naullifi-
cation” at the hands of a majority. Thornburgh v. American Col-
lege of Obstetricians end Gynecologists, 476 U.S, at 814 (O’Connor,
J., dissenting). As shown in Argument ITI, even traditional prin-
ciples of informed consent have been abrogated in the abortion
context. See id. at T98-804 (White, J., dissenting).

12 Thornburgh, 476 U.S. at 772,

13 8, Jordan, Deeision Making for Imcompetent Persons 132-33
{1985).
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acter, from those decisions protected in the line of cases
from Meyer to Griswold. RKoe v, Wade, 410 U.S. at 159.
Even while stating that obvious fact, the Court nonethe-
less framed the discussion in language that would enable
subsequent majorities to run roughshod over other indi-
vidual, familial and community interests deserving pro-
tection, not derision. E.g., Thornburgh, 476 U.S. at 772;
Colautti v. Franklin, 439 U.S. 379 (1979). The Roe
Court’s promise that maternal health, medical standards
and “potential life” would be considered alongside abor-
tion proved empty. 410 U.S. at 154, Indeed, that Court’s
statement that the abortion right was not to be absolute
hag itself been termed disingenuous because, from the
beginning, no rights could be asserted on behalf of the
unborn child.*

Individuals do have truly private choices—decisions
that are entirely personal—that do not affect the interests
of others or of the state. In other instances, individuals
have their choices protected from interference by the
state, whether they concern religious preferences,® the
education of children,'® the choice of a spouse,” or similar
interests. It makes sense that the state should have a
heavy burden of proof to engage in restrietion of indi-
vidual choices where there are mo third-party or societal
interests at stake. This may also be true when the exer-
cise of individual choice falls completely within the con-
text of a protected relationship, like marriage or the
family.’”® Yet even in these relationships, the state has
regulatory authority, severely circumscribed, but suffi-
cient to ensure that individual choices are worked out in

4 M.A. Glendon, Rights Talk, supre note 10, at 61.

18 West Virginia State Bogrd v. Barnette, 319 U.S. 624 (1943).

18 Meyer ». Nebraske, 262 U.S. at 398-403; Pierce v, Society of
Sisters, 268 U.8. at 529-36.

7 Loving v. Virginia, 8388 U.S. at 2-13,

18 Qriswold v. Connecticut, 382 U.S. at 486; Prince v. Massachu-
sefts, 321 T.8. at 166.
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a balance respectful of all members of the protected rela-
tionship.™

In considering abortion, however, the ecalculation is
never simply one of individual interests competing with
interests of the state. The abortion decision is complex
and certainly affects the life interests of others: the un-
born child, the father, other members of the family, and
society itself. The decision implicates the procreative
interests of both partners, affects the integrity of the
marriage relationship, and ends a life.®* When a minor
becomes pregnant, abortion has other detrimental impacts
on family relations, alienating the child from her parents
and separating those parents from their unborn grand-
child. A constitutional right to abortion subjugates lib-
erties that in other contexts are found to be fundamental,
but in this context are considered less worthy of pro-
tection,™

In Webster v. Reproductive Health Services, a plurality
of the Court suggested that it is not always wise to dis-
tinguish between abortion as a “fundamental right” or as
a “limited fundamental constitutional right” or as a “lib-
erty interest protected by the Due Process Clause . .. .”
492 U.S. at 520, The plurality made this assertion while
discussing ‘“the State’s interest in protecting potential
human life,” where that interest is “compelling” and
exists ‘“throughout pregnancy.” Id. at 519. In that con-
text, where the state’s compelling interest would prevail
no matter how the right is denominated, such distinctions
may be unnecessary to the Court’s conclusion. However,
it seems unlikely that this Court still seriously seeks to
defend its unrestricted abortion decisions. Therefore,
using the historical line of privacy cases, this Court must

¥ Prince v, Massechusetts, 321 U.8. at 166-67.

20 Ourg has always been a society that “strongly affirms the sane-
tity of life.” Furmoan v. Georgia, 408 U8, 238, 286 (1872) (Bren-
nan, J., concurring).

2t J. Noonan, 4 Private Choice, supra note 10, at 90-95, 190.













































