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Religious Liberty and the HHS Mandate
Aren’t churches exempt from the new rules? This is not entirely true. To be eligible to receive an exemption as a religious employer, a four-part test must be met:

1) Must primarily serve people who share its religious tenets (people of the same faith) and
2) Must primarily employ people who share its religious tenets (people of the same faith) and
3) Must demonstrate that its primary purpose is “inculcation of religious values”  and
4) Must demonstrate it is a non-profit organization under IRS Code section 6033(a)(1) and (a)(3)(A)(i) or (iii)
The mandate does not exempt Catholic charities, schools, universities, or hospitals. These institutions are vital to the mission of the Church, but HHS does not deem them "religious employers" worthy of religious liberty or conscience protection, because they do not "serve primarily persons who share [their] religious tenets." HHS denies these organizations religious freedom precisely because their purpose is to serve the common good of society—a purpose that government should encourage, not punish. It should not be the role of the federal government to determine what constitutes religious activity.
Isn’t this an aspect of the Administration’s drive for broader access to health care for all? Whether or not it was intended that way, it has the opposite effect. People will not be free to keep the coverage they have now that respects their convictions. Organizations with many employees will have to violate their consciences or stop offering health benefits altogether. If employers with over 50 employees stop offering health benefits, they will be subject to steep fines.
The Catholic bishops remain steadfast in their commitment that all people should have access to health care that is life-affirming and universally accessible, and it must respect the life, dignity, health and conscience of all.  

But, over half of Americans already live in the 28 states that require insurance companies to cover contraception, so isn’t this the same policy just expanded?  Some of this is misleading and some of it is simply false. All the state mandates, even those without religious exemptions, may be avoided by self-insuring prescription drug coverage; by dropping that particular coverage altogether; or by taking refuge in a federal law that pre-empts any state mandates (ERISA). None of these possibilities is available under the federal mandate. It is inaccurate to claim that some of these states have an identical exemption to the HHS rule. Most of the exemptions are broader in that it does not require a religious organization to serve primarily people of its own faith, or to fulfill the federal rule’s narrow tax code criterion. Moreover, the North Carolina law for example, unlike the federal mandate, completely excludes abortifacient drugs like Ella and RU-486 as well as “emergency contraceptives” like Preven.

The HHS rule is the first time the federal government has issued a mandate of this kind that violates the right to religious liberty afforded to everyone in the U.S. Constitution.

Do religious employers violate the consciences of women who want birth control, by refusing to cover it in their employee health plans? No, they simply decline to provide active support for procedures that violate their own consciences. If an employee disagrees, he or she can simply purchase that coverage or those procedures elsewhere.
Under the mandate, the government forces religious insurers to write policies that violate their beliefs; forces religious employers and schools to sponsor and subsidize coverage that violates their beliefs; and forces religious employees and students to purchase coverage that violates their beliefs.
Isn’t this a matter of “choice” Doesn’t it provide “free birth control” for American women? That claim is false for two reasons. First, the coverage will be mandatory, not a matter of free choice for any woman. Second, insurance companies will not be able to charge a co-pay or deductible for the coverage, so they will simply add the cost to the standard premium everyone has to pay – and among those being required to pay will be people who oppose it on conscience grounds. 
Doesn’t this rule only apply to contraception and not to drugs that induce abortion such as RU486? The policy already requires coverage of Ulipristal (HRP 2000 or “Ella”), a drug that is a close analogue to RU-486 (mifepristone) and has the same effects. RU-486 itself is also being tested for possible use as an “emergency contraceptive” – and if the FDA approves it for that purpose, it will automatically be mandated as well.

Don’t most women –and even Catholic women- use contraception? This is irrelevant and it is misleading. The Guttmacher study actually says this is true of 98% of “sexually experienced” women. The more relevant statistic is that the drugs and devices subject to this mandate (sterilization, hormonal prescription contraceptives and IUDs) are used by 69% of those women who are “sexually active” and “do not want to become pregnant.” Surely that is a minority of the general public, yet every man and woman who needs health insurance will have to pay for this coverage. The drugs that the mandate’s supporters say will be most advanced by the new rule, because they have the highest co-pays and deductibles now, are powerful but risky injectable and implantable hormonal contraceptives, now used by perhaps 5% of women. The Church should not be forced to provide “services” that are contrary to its teaching and beliefs, regardless of the percentage of those who adhere to the teaching. 

But contraception coverage reduces costs and don’t we need to save money in the health care system?  The government should not violate religious liberty in order to save money. In any event, if the claim is true it is hard to say why there is a need for a mandate: Secular insurers and employers who don’t object will want to purchase the coverage to save money, and those who object can leave it alone. But this claim also seems to rest on some assumptions: That prescription contraceptives are the only way to avoid “unintended and unhealthy pregnancy,” for example, or that increasing access to contraceptives necessarily produces significant reductions in unintended pregnancies. The latter assumption has been cast into doubt by numerous studies. 
(see http://old.usccb.org/prolife/issues/contraception/contraception-fact-sheet-3-17-11.pdf).

In the past, has the federal government respected conscientious objections to procedures such as sterilization that may violate religious beliefs or moral convictions? Yes. For example, a law in effect since 1973 says that no individual is required to take part in “any part of a health service program or research activity funded in whole or in part under a program administered by the Secretary of Health and Human Services” if it is “contrary to his religious beliefs or moral convictions” (42 USC 300a-7 (d)). Even the Federal Employees Health Benefits Program, which requires most of its health plans to cover contraception, exempts religiously affiliated plans and protects the conscience rights of health professionals in the other plans. Currently no federal law requires anyone to purchase, sell, sponsor, or be covered by a private health plan that violates his or her conscience. 

If organizations accept government money, shouldn’t they have to comply with federal law? The HHS rule applies to all insurance plans. So, even if an organization does not receive government funding, they will have to purchase a plan that provides coverage for contraception and sterilization. Our nation has a history and tradition of protecting religious liberty by providing consciences protections in laws and programs for organizations that do receive funding, but this is a moot issue in relation to this mandate.

Isn’t this mandate just being opposed by people who opposed the health care reform law?  Catholics who have long supported this Administration and its healthcare policies have publicly criticized HHS's decision. Many non-Catholics and secular people recognize this as an assault on the broader principle of religious liberty, even if they disagree with the Church on the underlying moral question. For example, Protestant Christian, Orthodox Christian, and Orthodox Jewish groups--none of which oppose contraception--have issued statements against HHS's decision. The Washington Post, USA Today, N.Y. Daily News, Detroit News, other secular outlets and columnists have editorialized against it.
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